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Abstract

Global supply chains are a widespread phenomenon and responsible for the majority of
current international trade. Although they may benefit companies, consumers and, to some
extent, workers, they pose major challenges to labour rights. Recent workplace tragedies
and deteriorating working conditions, which relate to the underlying rationale of global
supply chains and to supply chain management techniques, have brought attention to the
topic. Following a call from NGOs, consumers and states to lead firms to address the
problems, private codes of conduct emerged as a possible solution. As a result of their
failure, recent international and domestic extraterritorial regulation initiatives are trying to
tackle labour issues in global supply chains, bringing due diligence processes to their heart.
Although these regulatory initiatives are still in their infancy, they handle due diligence and
the most traditional method for enforcing labour rights — labour inspectorates — at arm’s
length. In this context, they suggest multinational enterprises assess local labour
inspectorates while evaluating their risks. Demonstrating how this assessment is easier said
than done, this dissertation proposes a different interaction between businesses and labour
inspectorates in the context of due diligence processes. This interaction could be beneficial
for both labour inspectorates and firms, while bringing more effectiveness to the

enforcement of labour law.
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1. Introduction

“Steve Jobs couldn’t have made the smartphone without a global supply chain.” In 2012,
approximately 90% of the iPhone’s components were made outside the United States,
according to estimates. This product, which helped Apple get to the apex of the industry,;
has helped to transform the way “people and machines communicate, create, collaborate
and think.” But if it is true that Apple became a corporate giant, to a great extent, by
mastering global supply chains (GSCs); it is also true that its reliance on an international

supply chain is not unique to its industry .

It is also a widespread phenomenon. In 2001, global outsourcing was already a trillion
dollar industry, regarded as one of the most important organisational and industrial
structural changes of the 20th Century. GSCs composed of multinational enterprises
(MNES) are responsible for approximately 80% of global trade.: Studies show that more
than half the value of global exports is compounded of products commercialised through
this system. According to the International Labour Organisation (ILO), 453 million people

were employed under such arrangements in 2013.»

Through GSCs, consumers might gain access to more affordable products, while workers

+ Thomas L. Friedman, Thank you for being late: An optimist's guide to thriving in the age of
accelerations (1st edn, 2016) 199

: Kishanthi Parella, 'Outsourcing Corporate Accountability' (2014) 89 Washington Law Review 747,
759

+ibid 759

+ Friedman, Thank you for being late: An optimist's guide to thriving in the age of accelerations 19-20
s Parella, 'Outsourcing Corporate Accountability' 756

s David Weil, The Fissured Workplace (Harvard University Press 2014) 173

 Ga Sarfaty, 'Shining Light on Global Supply Chains' (2015) 56 Harv Int Law J 419, 425

+Joonkoo Lee, Global supply chain dynamics and labour governance : implications for social
upgrading (ILO 2016) 1

> Koen De Backer and Sébastien Miroudot, Mapping Global Value Chains (OECD Publishing 2013)
16

« International Labour Office, World employment and social outlook 2015: The changing nature of
Jjobs (ILO 2015) 132
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can be lifted out of extreme poverty." But they have also raised awareness of the need for
companies to check compliance of their suppliers, assuring responsible and transparent
value chains.” Foxconn, the world’s leading contract manufacturer of electronics, supplies
for international brands such as Apple, Dell, Sony and Nokia.® In 2010, it became
internationally infamous for a series of suicides which occurred in its facilities near
Shenzhen (China),* when 18 workers attempted suicide, leading to 14 deaths.* The suicides

were linked to exhausting working conditions.*

In 2013, a factory complex at Rana Plaza industrial district in Dhaka, Bangladesh’s capital,
collapsed, killing 1,129 garment workers.” Over 2,500 people were injured.* Considered to
be the world’s “worst industrial accident ever recorded in the global garment industry,”> it
happened 5 months after the Tazreen Fashions factory fire, which killed around 120
workers.» This factory was located in the same industrial district of the Rana Plaza and also

produced clothes for international brands,” including Walmart.>

Such tragedies have called attention to the risks of outsourcing to suppliers with poor

« Sarah Labowitz and Dorothée Baumann-Pauly, Business as Usual is Not an Option (NYU Stern
School of Business 2014) 44

= Sarfaty, 'Shining Light on Global Supply Chains' 419

= Parella, 'Outsourcing Corporate Accountability' 767

«ibid 767

s Malcom Moore, "Mass suicide' protest at Apple manufacturer Foxconn factory' (2012) The
Telegraph <https://www telegraph.co.uk/news/worldnews/asia/china/9006988/Mass-suicide-protest-
at-Apple-manufacturer-Foxconn-factory.html> accessed 25 June 2018

« Parella, 'Outsourcing Corporate Accountability' 768

» Labowitz and Baumann-Pauly, Business as Usual is Not an Option 9

» Andreas Rithmkorf, 'The Rana Plaza building collapse — corporate social responsibility, private law
and the global supply chain', Corporate Social Responsibility, Private Law and Global Supply Chains
(2015) 213

» Anne Posthuma and Arianna Rossi, 'Coordinated governance in global value chains: supranational
dynamics and the role of the International Labour Organization' (2017) 22 New Political Economy 186
197

» Labowitz and Baumann-Pauly, Business as Usual is Not an Option 9

» Posthuma and Rossi, 'Coordinated governance in global value chains: supranational dynamics and
the role of the International Labour Organization' 197

= Rithmkorf, "The Rana Plaza building collapse — corporate social responsibility, private law and the
global supply chain' 213
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working conditions.” As news regarding labour abuses in companies participating in GSCs
surfaced, consumers and civil society organisations called for the need for assurance of
decent working conditions for workers producing goods overseas. However, these
episodes have even been regarded by some as a natural result of the “highly disaggregated
sourcing model” which forms the basis of GSCs.» The issue is that organisational and
industrial structure changes over the last few decades allowed companies to reduce
production costs considerably, but led to a “fissured workplace.” In such scenarios,
companies exert control without carrying responsibility for the observance of labour

standards within their network of suppliers in different places around the globe.”

This transformation was mainly enabled by information and communication technologies,*
which allowed production to be performed in emerging economies, while lead firms in
developed economies still maintain control over crucial business functions.” Accordingly,
many powerful corporations now arguably control the chain of suppliers and distributors,
providing indirect labour.» The solution to those issues might come from realigning control
and responsibility in GSCs.» There is, thus, a growing call for regulation in order to assure
responsible supply chains, which might hold corporations liable for human rights violations
in their value chains. This is not a simple task, as GSCs in different industries have

different characteristics.* Besides, labour and social laws are set at the domestic level, in

= Sarfaty, 'Shining Light on Global Supply Chains' 419

» Posthuma and Rossi, 'Coordinated governance in global value chains: supranational dynamics and
the role of the International Labour Organization' 188

= Labowitz and Baumann-Pauly, Business as Usual is Not an Option 9

» Weil, The Fissured Workplace

» International Labour Organisation, The future of work we want : a global dialogue (ILO 2017) 14
» ibid 13

» Michael Rawling, Alison Barnes and Raymond Markey, 'Legislative regulation of global value
chains to protect workers: A preliminary assessment' (2015) 26 The Economic and Labour Relations
Review 660, 662

« ibid 662

» Organisation, The future of work we want : a global dialogue 14

= Sarfaty, 'Shining Light on Global Supply Chains' 424

= Organisation, The future of work we want : a global dialogue 14
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such manner that working conditions vary widely inside a global supply chain.*

Following a wave of private corporate codes of conduct and private monitoring, which have
arguably failed,” domestic legislation demanding supply chain transparency* and
mandatory due diligence have surfaced. Furthermore, a working group has been set up by
the United Nations (UN) to draw up an internationally binding instrument on business and
human rights.” Alternatives have also been discussed which combine public and private
enforcement.* The question, therefore, is not only about setting rules, but also about

enforcing them.”

But whether in international instruments or in domestic legislation, a common feature of
recent initiatives to tackle issues related to working conditions in GSCs is the call for due
diligence. Nevertheless, international norms on this subject are still in their infancy, and
there is a shortage of guidance on the interpretation and implementation of such
mechanisms.» So far, standards say little about the interaction of state agencies, such as
labour inspectorates, with due diligence processes. In this context, this dissertation will

explore this relationship.

It is organised as follows: the next chapter presents the development of GSCs, its basic
concepts and the discussions about its impacts on working conditions. It then presents
recent governance solutions to address those issues, featuring due diligence. Chapter 3

examines the concept of due diligence. It then highlights its regulation, its current

«+ibid 14

s Julia Zenker, 'Made in Misery: Mandating Supply Chain Labor Compliance Notes' (2018) 51
Vanderbilt Journal of Transnational Law 297, 313

« Sarfaty, 'Shining Light on Global Supply Chains' 424

7 UNGA, Res. 26/9 (United Nations 2014)

= Organisation, The future of work we want : a global dialogue 14

» ibid 14

» Sarfaty, 'Shining Light on Global Supply Chains' 448
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procedural standards in both international and domestic regulation, and how labour
inspectorates appear in this process. Chapter 4 examines labour inspectorates in the light
of such a standpoint. It then provides a further possible interaction between these two

entities. Final conclusions are drawn in the last chapter.

2. Global Supply Chains

2.1 Development and basic concepts

Before globalisation, each community had to produce most of what it consumed, due to
low transportation technology — a picture that started changing with the “steam revolution,”
which allowed initial separation of production and consumption (“globalisation’s first
unbundling”).» In that sense, GSCs have existed amongst advanced nations for a long time,
as extensive sale and purchase of parts and components by businesses situated in different
countries had developed amongst industrialised nations much before recent discussions on
the topic.» These transactions (e.g., trade between the US and Canada in the automotive
industry) were driven by firm-level specialisation and excellence.» At this point, the
predominant picture was of a horizontal internationalisation of supply chains, developed

amongst high-wage and advanced economies.

However, during the 1980s and the 1990s, privatisation of state-owned enterprises,
deregulation of national economies, and liberalisation of international trade compounded
to create a highly attractive environment for MNEs to run businesses in developing

countries.* The growth of global manufacturing capacity and further reduction of

« Richard Baldwin, Global supply chains: Why they emerged, why they matter, and where they are
going (C.E.P.R. Discussion Papers 2012) 2

= Albert Park, Gaurav Nayyar and Patrick Low, Supply Chain Perspectives and Issues: A Literature
Review (Fung Global Institute and World Trade Organisation 2013) 28

= ibid 28

+1bid 29

« Peter Lund-Thomsen and Adam Lindgreen, 'Corporate Social Responsibility in Global Value Chains:
Where Are We Now and Where Are We Going?' (2014) 123 Journal of Business Ethics 11, 12
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transportation costs added to this scenario. Moreover, new communication technologies
allowed international retailers to source products from Asia, Africa, and Latin America,
which provided abundant labour supplies (with much lower wages), necessary skills and
manufacturing capabilities.” Hence, most of the unskilled and labour-intensive production
tasks started being offshored by developed countries’ corporations to developing nations
which held a comparative advantage in completing these tasks.® At this point, stages of
production which were previously developed in close proximity started to be dispersed

globally, which was to become known as “globalisation’s second unbundling.”

Baldwin explains that, at this stage, the information and communication technology
revolution allowed the coordination of complex tasks from a distance, while the wage
differences between developed and developing countries made that split profitable.» Thus,
firms situated in advanced or in developing economies “add value” along GSCs by
performing a specific step (e.g., a component or a service) associated with the production
of a finished product.” Accordingly, the current panorama is that of an “international
production fragmentation,” in which manufacturing activities and services are the result of

a combination of what is performed at home and abroad.”

The term “supply chain” gained momentum in the 1990s, in tandem with the concept of
supply chain management (SCM), which was introduced in the 1980s.» The latter concept

refers to the planning, coordination and control of the supplier’s activities, especially

» Weil, The Fissured Workplace 167

» Lund-Thomsen and Lindgreen, 'Corporate Social Responsibility in Global Value Chains: Where Are
We Now and Where Are We Going?' 12

« Park, Nayyar and Low, Supply Chain Perspectives and Issues: A Literature Review 31

»1ibid 31

» Baldwin, Global supply chains: Why they emerged, why they matter, and where they are going 4

s+ Park, Nayyar and Low, Supply Chain Perspectives and Issues: A Literature Review 29

= ibid 29

= ibid 42

16



through the creation and implementation of standards.« In the 1990s, this concept became
very important in business schools, as industries were re-evaluating processes of
production, due to the introduction of new information technologies, lower cost of
computers and adoption of common communication standards.* At this point, logistics
replaced manufacturing as the core of modern industry, providing flexibility and speed

across long distances.*

The underlying rationale of GSCs thus consists of a two-fold decision process. First, an
organisational decision, regarding what ought to be performed inside or outside a
corporation’s walls — a decision for outsourcing” or “make or buy decision”.* Then there is
the decision of geographical relocation of such activities from the corporation’s domestic
country to a foreign country — “offshoring” or “international outsourcing.” At this stage,
comparative advantage plays an important role in the development of GSCs, as location
decisions for firms gravitate around efficiency, i.e., placing each step of the production

process in the place with the lowest cost.*

This cost calculation balances “direct factor” costs (e.g., wages and capital costs) with
“separation” costs (e.g., transmission costs and transportation costs).” Thus a corporation
located in a developed country tends to offshore the unskilled and labour-intensive stages
of producing goods to a low-wage nation, as long as the cost advantage accrued outweighs

the costs born with offshoring.» For instance, some studies show that a maximum of only

« Weil, The Fissured Workplace 168

= ibid 167

« David H. Ciscel and Barbara Ellen Smith, "The Impact of Supply Chain Management on Labor
Standards: The Transition to Incessant Work' (2005) 39 Journal of Economic Issues 429, 429

v Weil, The Fissured Workplace 167

= Park, Nayyar and Low, Supply Chain Perspectives and Issues: A Literature Review 56

» ibid 56

« ibid 30

« ibid 30

= ibid 30
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10 dollars in wages go to the Chinese workers involved in the production of an iPhone.

Moreover, the option of supply chains still free the entities located at the top of the chain
from some of the production costs which include factory ownership and duties towards
workers situated at the bottom of the chain.* The result of that decision process is that of a
lead firm focussing on core activities and transferring other tasks (e.g., manufacturing and
assembly) to other businesses, but assuring that some standards (e.g., technical and quality)
are strictly followed by the “subordinate suppliers.” Thus, businesses participate in GSCs
either as lead firms, distributing production tasks outside their home country, or as
suppliers, executing those tasks.« Furthermore, these suppliers can be grouped into tiers,

according to the degree of separation from the lead business.”

In that sense, a supply chain has been defined “as a set of three or more entities directly
involved in the upstream and downstream flows of products, services, finances, and/or
information from a source to a customer.” Finally, the ILO defines global supply chains
as “demand-supply relationships that arise from the fragmentation of production across
borders, where different tasks of a production process are performed in two or more
countries.” But, as shown below, such an arrangement can cause many issues regarding

labour conditions.

2.2 Labour standards in GSCs

= Frederick W. Mayer, 'Leveraging private governance for public purpose: business, civil society and
the state in labour regulation' in Anthony Payne and Nicola Phillips (eds), Handbook of the
International Political Economy of Governance (Edward Elgar Publishing 2014) 349

= Rawling, Barnes and Markey, 'Legislative regulation of global value chains to protect workers: A
preliminary assessment' 662

= Weil, The Fissured Workplace 168

» Office, World employment and social outlook 2015: The changing nature of jobs 132

» Park, Nayyar and Low, Supply Chain Perspectives and Issues: A Literature Review 46

= ibid 45

» Office, World employment and social outlook 2015: The changing nature of jobs 132
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2.2.1 Potential benefits

Arguably, GSCs create benefits for the companies that use this model, for consumers who
purchase cheaper goods produced as a result of this system, and for the workers who are
employed in the companies within the network.” For instance, the garment sector has been
regarded as an important driver of development and economic growth in Bangladesh,
whose economy has grown almost 6% per year since the mid-1990s and is linked to an
increase in human development.” This economic growth has arguably led to the
empowerment of women, as they started to work in that very sector.” Educational
enhancements have also been linked to GSCs, as Vietnamese workers started learning a
foreign language when the country began participating in such arrangements.” Finally,
product upgrading which is connected to the chains has possibly contributed to the

upgrading of workers’ skills.»

In that context, some argue that economic globalisation has had little impact on the
deregulation of labour markets.” Accordingly, tragedies such as the Rana Plaza accident
would not be a necessary corollary of the economics of GSCs, since local weak laws and
enforcement are a crucial factor here.» Furthermore, the International Organisation of
Employers contends that GSCs are “not intrinsically bad,” for they have created jobs,

growth and development, besides lifting a large number of people out of poverty.”

» Weil, The Fissured Workplace 176

» Labowitz and Baumann-Pauly, Business as Usual is Not an Option 16

= ibid 16

» World Bank Group, World Development Report 2019 : The changing nature of work - Working Draft
- June 8, 2018 (World Bank 2018) 12

» International Organisation of Employers, "Global supply chains are intrinsically problematic" —
true or false? (I0E 2016)

= Lee, Global supply chain dynamics and labour governance : implications for social upgrading 3

= Rithmkorf, "The Rana Plaza building collapse — corporate social responsibility, private law and the
global supply chain' 216

» Employers, "Global supply chains are intrinsically problematic" — true or false?
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2.2.2 Deteriorating working conditions

Nonetheless, the early idea that participation and economic upgrading in GSCs would
automatically lead to “social upgrading,” i.e., the improvement of workers’ entitlements
and rights as social actors and furtherance of their employment quality, has been recently
disputed.* Evidence from recent empirical studies suggests that the relationship between
participation in GSCs and social upgrading is not always positive.” In fact, economic
upgrading in GSCs may be connected to worsening working conditions, as existing jobs in

GSCs in developing countries can be insecure, unprotected and lack safety regulations.»

Moreover, many workers engaged in GSCs earn a wage which does not meet their basic
needs.” Yet issues such as child labour, forced labour, unwilling overtime working, the
absence of freedom of association and the right to collective bargaining seem to be an
accepted practice in such arrangements.» Although informal economy has always existed,
the development of GSCs are still linked to its exponential growth.» Finally, there is a trend
towards a concentration of women at the bottom levels of GSCs, usually associated with

lower pay and fewer benefits.*

The International Organisation of Employers itself recognises that there are unacceptable
working conditions in “some GSCs” which need to be addressed “urgently”.* Nonetheless,

they regard these problems as reflecting “general challenges in local environment,” so that

= Lee, Global supply chain dynamics and labour governance : implications for social upgrading 3
» ibid 3

» Rawling, Barnes and Markey, 'Legislative regulation of global value chains to protect workers: A
preliminary assessment' 666

» ibid 666

= ibid 666

= UNGA, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of
association (United Nations 2016) 7

« ibid 8

= Employers, "Global supply chains are intrinsically problematic" — true or false?
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working conditions in GSCs are no worse than those found locally on a domestic level.»
They have therefore started emphasising the states’ responsibilities in ratifying
international labour conventions and in legislating, implementing and enforcing their

domestic labour regulation.”

Nevertheless, the paradox is that poor home states, which might have been chosen as
locations for production precisely for their weak labour regulation, bear the responsibility
for protecting their workers.» Besides, multinational corporate wealth can be multiple times
greater than that of many nations - a situation which has effectively allowed GSCs to
override states’ sovereign democracy.” This leads to the analysis of the “law shopping”

phenomenon.

2.2.3 Law shopping and the race to the bottom

The freedom of businesses to span the structure of their operations across many actors
located in different continents allows them to escape national regulation in favour of a less
regulated space.» Supiot has pointed out that the law itself has been transformed into just
another product competing in the international market, as legal systems better suited for
financial profitability displace the others.” “Structural adjustment policies” in developing
countries have introduced incentives for foreign direct investment, reduced state programs

and weakened labour market regulation.” In this way, corporations evade the laws of

« ibid

» Posthuma and Rossi, 'Coordinated governance in global value chains: supranational dynamics and
the role of the International Labour Organization', 188

= Rawling, Barnes and Markey, 'Legislative regulation of global value chains to protect workers: A
preliminary assessment' 667

» UNGA, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of
association 4

» Parella, 'Outsourcing Corporate Accountability', 749

» Alain Supiot, 'A legal perspective on the economic crisis of 2008' (2010) 149 International Labour
Review 151, 155

= Rawling, Barnes and Markey, 'Legislative regulation of global value chains to protect workers: A
preliminary assessment' 662
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countries where they operate and choose a jurisdiction more compatible with their interests

— a phenomenon called “law shopping.”

This practice seems to have been endorsed by some institutions, such as the World Bank,
which has produced an annual report (Doing Business) since 2004, assessing the “economic
efficiency” of domestic legal systems and, in particular, providing indicators of the
“rigidity” of labour law in each of them.* Although it does not “present rankings of
economies on the labour market regulation indicators,” it provides the data for these
indicators (e.g., redundancy rules and costs), in a table comparing the “economies” of

countries.»

Moreover, the possibility of shifting the production of goods and services to companies in
countries with lower costs and fewer regulations places pressure on manufacturers and
service providers in GSCs to cut costs, which has changed employment relationships
globally.» Hepple stresses that the development of GSCs has led national labour laws
towards the fragmentation of labour markets, featuring more insecure, irregular and non-
unionised forms of employment.” The result is headlines “filled with stories of corporate

wrongdoing,” such as Rana Plaza in Bangladesh and Foxconn in China.”

Globalisation places the following dilemma for labour law: thorough and effective
regulation might encourage MNE:s to relocate their operations, which, in turn, would lead

to the destruction of jobs and the disappearance of employment benefits.” In the end, very

» Supiot, 'A legal perspective on the economic crisis of 2008' 156

»ibid 156

» World Bank Group, Doing Business 2018 : Reforming to Create Jobs (The World Bank 2018) 208
» UNGA, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of
association 6

» Bob Hepple, 'New Approaches to International Labour Regulation' (1997) 26 353, 354

» Parella, 'Outsourcing Corporate Accountability' 749

» Hepple, 'New Approaches to International Labour Regulation' 356
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different levels of labour protection and labour costs across countries lead to social
dumping, whereby products are exported at low cost due to the exploitation of workers,
and to the “race to the bottom,” in which nations try to outcompete one another with lower

labour standards.” Supply chain management adds further to this scenario.

2.2.4 Supply Chain Management strategies

Besides the law shopping phenomenon, some lead firms’ practices have been regarded as
the main cause of worsening labour conditions at the bottom of GSCs.” In that sense, many
SCM techniques, while set up to deliver efficiency and responsiveness, facilitating “global
just-in-time” sourcing and production for the buyers, are linked to issues such as excessive
working hours, involuntary overtime,” and the extensive use of casual and temporary

workers in GSCs.=

For example, cracks in the building structure were found the day before the eight-story
commercial Rana Plaza building collapsed.~ While the banks and shops which functioned
on the lower floors closed promptly, the workers at the clothing factories which operated
on the other floors were ordered to return to work the following day — when the building
collapsed.” Foxconn’s drive towards shorter delivery times, which arguably led to workers’
exhaustion, was the result of its customers’ demands (e.g. Apple and Nokia).» Stop-
watches and computerised industrial engineering devices were introduced to assess

workers’ capacity to meet targets, which were gradually increased as they succeed in doing

w ibid 356

w Lee, Global supply chain dynamics and labour governance : implications for social upgrading 4
v ibid 3

v ibid 4

« Rithmkorf, "The Rana Plaza building collapse — corporate social responsibility, private law and the
global supply chain' 213

v ibid 213

« Parella, 'Outsourcing Corporate Accountability' 768
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so, pushing them beyond their “breaking point.”

Sarfaty claims that anthropologists have regarded SCM as an “ethic of detachment” in
which companies are frequently establishing boundaries and endpoints to supply chain
relationships. These are constructed “around difference and distance,” as contracts are
“time-bound and spatially defined.”~ Those techniques are applied by MNEs in developing
countries, which usually neglect social upgrading at the expense of economic growth when
engaging in GSCs.» While the results of these practices have already been shown, the

solutions that have surfaced to address these issues are the focus of the next section.

2.3 Addressing the issues

2.3.1 The focus on MNEs

As NGOs, trade unions, student organisations and the media started campaigns bringing
attention to labour issues such as child and forced labour in suppliers that produced items
destined for developed countries," the idea of strengthening regulation of GSCs became
more broadly accepted. The proposed approaches have mainly focussed on the role MNEs
play in those arrangements for two reasons. Firstly, labour rights violations in GSCs usually
occur where host countries have weak legal institutions,” which are particularly “endemic”
in developing countries.* They usually feature public institutions which are inadequate and

ineffective and do not bear the power “to engage in effective administrative enforcement.”
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The reasons for that weakness stem from a lack of funding of enforcement bodies, political
corruption, a lack of skills and of willingness to regulate - as this could cause them to lose

their competitive advantage. In either case, MNEs seem to take advantage of it.”

Secondly, the lead firm is arguably the most commercially influential party in the chain,
usually located at its pinnacle. It often has strong market power, grasps crucial regulatory
resources and exerts significant control and influence over smaller firms’ behaviour,”
including production process and working conditions.> In this way, they “govern” the other
participants in the chain, as they prescribe the conditions of trade and parameters of
participation in the GSCs, and define standards to suppliers (e.g., price and quality).” On
the other hand, local suppliers enjoy little autonomy, which disempowers local
management and, in turn, arguably reinforces the disempowerment of national

governments.” What now follows is the analysis of the recent attempts to solve those issues.

2.3.2 Private governance

Private voluntary codes of conduct, coupled with private monitoring mechanisms, surfaced
as the solution for both MNEs and NGOs concerned with labour rights, which sought for
an answer to poor working conditions in GSCs® - the idea of “private governance.”

Accordingly, the adoption of private codes of conduct, drafted by the corporations
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themselves, usually relies on self-enforcement and features a wide variation in content.>
But the private governance regime, which constitutes a major branch of the Corporate
Social Responsibility (CSR) movement,> has failed to avoid tragedies such as the Rana
Plaza building collapse.” “Private sector social compliance audits” had taken place in two
factories located in the Rana Plaza building some weeks before it collapsed, but had failed
to detect any issues.” Apple increased the number of audited facilities between 2007 and

2010 (from 39 to 102), but it did not avoid the cluster of suicides in the latter year.”

So while businessmen have insisted on voluntary CSR, adopting and implementing codes
of conduct in their supply chains, the situation does not seem to have changed.» Some argue
that they provided few incentives for behavioural change.” Additionally, the lack of
independent monitoring and enforcement mechanisms led to criticisms in terms of
greenwashing.» They are still regarded as non-sustainable, limited in scope and
democratically illegitimate.” Some suggest, therefore, that it is already clear that systems
of global labour governance, based mainly on private, voluntary and self-regulatory

standards and private monitoring, leave “governance gaps.”
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2.3.3 International regulation

The failure of the private governance to eliminate or reduce labour violations in GSCs
resulted in a search for alternative paths for social upgrading™ in the realm of international
public governance. To this end, some international instruments have been introduced. The
2011 United Nations Guiding Principles on Business and Human Rights (“UNGP” or “UN
Guiding Principles”) states that companies should “seek to prevent and mitigate adverse
human rights impacts that are directly linked to their operations, products or services by
their business operations,” including relationships with “entities” in their supply chain.=
The Guiding Principles advocate that companies develop supply chain monitoring and due

diligence processes.”

Another instrument is the Organisation for Economic Cooperation and Development
(OECD) Guidelines for Multinational Enterprises (“OECD Guidelines for MNEs”), which
“provide non-binding principles and standards for responsible business conduct in a global
context consistent with applicable laws and internationally recognised standards.”=
Although it was first adopted in 1976, its last update took place in 2011 and included a new
human rights chapter in harmony with the UNGP.* Allegedly providing a “comprehensive
approach to due diligence and supply chain management,” it states that enterprises should

“carry out risk-based due diligence” in order to “identify, prevent and mitigate” adverse
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impacts.« Global standards such as the UNGP and the OECD Guidelines for MNEs expect
businesses to respect all internationally accepted human rights, which include rights
embedded in the 1998 ILO Declaration on Fundamental Principles and Rights at Work

(DFPRW).=

Finally, the ILO’s Tripartite Declaration of Principles concerning Multinational Enterprises
and Social Policy (“ILO MNE Declaration”) provides principles to be used “as guidelines
for enhancing the positive social and labour effects of the operations and governance of”
MNE:s to achieve decent work for all.« Its 5+ edition states that MNEs “should carry out
due diligence to identify, prevent, mitigate and account for how they address their actual
and potential adverse impacts that relate to internationally recognized human rights,” and

encompasses the rights set out in the ILO’s DFPRW .«

Hepple, however, highlights that attempts to regulate MNEs through voluntary
international guidelines date back to the 1970s and have not shown to have a great impact.~
Although they have been easily adopted by corporations, they have also been “easily
ignored,” as it is difficult to monitor compliance and they lack any real sanction for
breaches. Sarfaty agrees that these initiatives still have to be translated into mandatory
regulation.” In that regard, there is neither an ILO Convention nor a binding international

treaty regulating GSCs to protect workers. Although some argue that an ILO Convention
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on GSCs could have a positive impact on promoting decent work, a new ILO standard on

that subject does not seem feasible in the short term.*

A broadly ratified international treaty would arguably not only solve “the collective action
problem of states,” but also hinder lead firms’ relocating operations, since states would be
bound to the same standards, rather than participating in a “race to the bottom.”= To this
end, the Human Rights Council has established an open-ended intergovernmental working
group with the mandate to draw up an international legally binding instrument on
transnational corporations and other business enterprises with respect to human rights.=
Nonetheless, it is difficult to predict exactly when the instrument will be in force and its
precise content. Besides, some suggest that developed countries would not ratify a treaty

in case there is “too much pressure” on businesses.*

2.3.4 Domestic extraterritorial legislation

In the absence of international binding regulation, and as the international voluntary
standards have been unsuccessful in holding companies responsible for human rights
violations in their GSCs, some advocates are now moving towards domestic law as an
alternative.= Arguably, domestic regulation for supply chain is a mechanism through which
home states might set human rights regulation for third-party suppliers making use of

MNEs.* Some suggest that such initiatives are promising on “pragmatic grounds,” as the
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international community remains lethargic with regards to regulating GSCs.*

Accordingly, some governments are demanding more information about the source of
products from their companies — a movement towards supply chain transparency.* For
instance, recent legislation in the United States (2010 California Transparency in Supply
Chains Act — “California Act”) and United Kingdom (2015 Modern Slavery Act — “Modern
Slavery Act”) demand that businesses disclose human rights due diligence conducted on
their supply chains abroad.* From a different standpoint, 2017 French “Loi de Vigilance
n° 2017-399” (“French Due Diligence Law”) requires companies of a certain size to
establish and implement due diligence plans, in order to identify risks and prevent serious
violations of human rights and fundamental freedoms, human health and safety, and the
environment in their supply chains.« It even establishes basic contents of the “plan de

vigilance” (due diligence plan) and requires companies to publish it annually.

Rawling, however, regards such initiatives as a “precursory measure,” as the exploitation
of labour in GSCs should be addressed by the strengthening of international regulation,
since workers’ rights should be as transnational as capital.© But whether in international
regulation or domestic extraterritorial regulation, due diligence is the buzz-word when it
comes to protecting human rights, including labour standards, in GSCs. The next chapter
of this dissertation will focus on how it works and how it might relate to labour

inspectorates.
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3. Due Diligence

3.1 Concept

It has been suggested that due diligence bears two different concepts: business people see
it as a way to manage risks, whereas human rights lawyers view it as a standard of conduct
in order to discharge an obligation. From a business standpoint, due diligence is viewed
as a “process of investigation conducted by a business to identify and manage commercial
risks,” commonly used in the areas of mergers and acquisitions, to confirm facts and data
and determine value, price and risks of such transactions.= Nevertheless, it is not confined
to these examples and might be used in any processes run to identify risks, in the company’s
own interest.* Trebilcock explains that the term “due diligence” surfaced in the US at the
time of the 1929 crash in order to improve the protection of investors, with the Securities
Act 1933.« From then on, the epithet was applied to other transactions and operational
activities” and, arguably, all companies develop some degree of due diligence, while larger

organisations have more structured and formal processes.*

On the other hand, from a standard of conduct standpoint, its origins date back to Roman
Law, under which a person would be considered liable for accidental harm caused to others
in case he or she failed to meet standards of a diligent “head of a household.” It then

formed the basis for the development of the “reasonable man” test in English law of
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negligence and similar standards in civil legal systems, and passed into international law.”
In this context, the term was initially used to define the legal obligations of states to make
all reasonable efforts to protect foreigners in host states.” The standard is not generally
defined and has to be examined under the context in which it is applied, featuring some

flexibility.

Later, the term began to be used to refer to states’ obligation to engage in fact-finding
towards non-state actors (such as companies), with regard to international human rights
law.” In this sense, its concept plays an important role by setting the extent of a state’s
obligation to prevent and respond to human rights violations committed by private actors
within its jurisdiction.” As such, states have the obligation to satisfy a certain standard of

conduct (due diligence) in order to prevent and reply to third parties’ conducts.™

Therefore, in the corporate governance scenario, due diligence has customarily been used
as a standard to assess corporate risk, whereas in international human rights law it has been
viewed as a way to assess states’ compliance with international obligations when
addressing the behaviour of private actors.” One fundamental difference regarding the
model adopted for due diligence inside businesses and in the human rights approach is that

the former is based upon the corporation’s own interest, while the latter refers to norms
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which have been internationally defined.” This leads to a better understanding of how due

diligence surfaced in recent discussions about business and human rights.

3.2 Human Rights Due Diligence

In 2008, John Ruggie, Special Representative of the UN Secretary-General, suggested a
framework to address the relationship between business and human rights, which makes it
the responsibility of the former to respect the latter.” In its “Protect, Respect and Remedy
Framework,” the recognition of the “corporate responsibility to respect human rights”
requires that companies abstain from violating the rights of others.” According to this
document, to discharge that responsibility requires due diligence, understood as “steps a
company must take to become aware of, prevent and address adverse human rights
impacts.”* After further consultations and research, in 2011 Ruggie presented the UN
Guiding Principles, which were later formally endorsed by the UN Human Rights
Council,” as an attempt to set up pragmatic steps towards the implementation of his
previous framework.* It could be said that “human rights due diligence” (HRDD) was born

at this moment.

The Office of the High Commissioner for Human Rights of the UN later defined HRDD as

“an ongoing management process that a reasonable and prudent enterprise needs to
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undertake, in light of its circumstances (including sector, operating context, size and similar
factors) to meet its responsibility to respect human rights.”* McCorquodale et al argue that
such a definition is useful, as it views due diligence from the standpoint of tort law language

(of a reasonable or prudent person) — a common approach amongst most jurisdictions.™

Some argue that due diligence appears in the core of the UNGP as a requirement for
companies to respect human rights. In this context, it is understood to be a process
whereby companies “manage the risk of human rights harm” in order to prevent it, whilst
ensuring compliance with domestic laws.” Its use has been suggested as a “clever and
deliberate tactic,” as the term was already being used by business people and human rights
lawyers.* But the idea that due diligence process is “at the heart” of the UN Guiding
Principles is contested by Ruggie et al, who regard the “protect, respect and remedy”

framework as rather more complex.*

From a different standpoint, Martin-Ortega states that Ruggie’s Framework proposed a new
standard for due diligence, mixing elements from the corporate governance model (e.g.,
pre-risk identification as a systematic exercise) and from the international human rights one
(e.g., the need for remediation of harms).” After analysing several international instruments

on the topic, she concludes that HRDD for corporate activities is evolving as a “hybrid”
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between the “traditional due diligence standard” and that of the international human

rights.

As one can see, the concept of due diligence is still under development.” Moreover, a
further challenge is to clarify the boundaries and limits of the effort placed by companies
and the entities towards it should aim (whether direct contractors only or the entire supply
chain).” Besides, in the context of liability, there is an issue as to whether it constitutes an
obligation of means or of result.» Nevertheless, due diligence requirements are currently
one of the most common methods used to attach corporate responsibility to human rights
in law.» To this end, transparency laws and HRDD regulations have surfaced targeting
human rights violations in MNE’s global supply chains.” The next section will scrutinise

current regulatory approaches.

3.3 Regulation

3.3.1 Disclosure mechanisms

Research has shown that different regulatory approaches towards due diligence can be
traced.” Firstly, due diligence can be encouraged through disclosure mechanisms.*
Measures which focus on transparency seek the improvement of accountability through

several tools (e.g., consumer awareness and action), which mi ush or nudge
1 tool d act hich ht “push dge”
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corporations to free their GSCs from labour exploitation.” As such, the California Act, the
first attempt from a governmental entity to codify supply chain disclosures,” does not
require companies to act against violations of human rights in their supply chains, but to
disclose information regarding their efforts on such a path.» It requires companies (retailers
and manufacturers operating in California) with annual worldwide gross receipts that
exceed US$100 million to disclose on their websites their efforts to “eradicate slavery and

human trafficking from its direct supply chain for tangible goods offered for sale”.»

The underpinning rationale is that through the information provided, consumers may
exercise “ethical shopping,” and NGOs and politicians may use “shame” to improve
corporations’ behaviour.» It thus relies on non-state actors to exercise public pressure on
corporations. They also aim to provide organisations with a better understanding of their
own risks and impacts in their supply chains.* The Act increases the pressure on global
buyers to perform due diligence along their supply chains,» without expressly referring to
it. It could be said that it embraces “a reflexive law approach” by not being prescriptive as

to what steps a firm should take concerning the due diligence of its suppliers.”

Another example is the UK’s Modern Slavery Act, which requires commercial
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organisations to ‘“prepare a slavery and human trafficking statement.” This statement may
include information about its “due diligence processes in relation to slavery and human
trafficking in its business and supply chains.” There is no prescription as to the procedural
steps the company should take. Finally, it leaves companies to decide whether they are
going to address forced labour or slavery in their GSCs, as they can be compliant with the

law by merely publishing a statement.

Both the California Act and UK’s Modern Slavery Act models can be classified as
mandatory transparency, as they require companies to disclose the steps taken (if any) to
tackle modern slavery in their supply chains and regular operations. As such, due
diligence is not a requirement, but it may feature in the disclosed information. Some flaws
in this kind of legislation have been pointed out elsewhere, such as the limited information
required to be disclosed, the lack of obligation to report in the jurisdiction where the
violation has happened, the poor enforcement structure and the lack of financial penalties
in the case of non-compliance.” Furthermore, they do not establish rules for parents of

subcontracting companies in terms of liability .

3.3.2 Public procurement due diligence

Another approach regards due diligence as a conditionality for obtaining benefits from the

state, such as the award of public contracts. In this instance, states may play an important
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role as economic actors, especially through public procurement, which has the potential to
become a powerful avenue to respect, protect and promote human rights in GSCs.* To
better understand that potential, one must bear in mind that public procurement accounts
globally for one thousand billion euros annually, and governments in OECD countries

spend on average just above 19% of their GDP on it.»

In that context, the 2014 EU Directive on Procurement requires countries to implement
contract performance conditions in which suppliers have to comply with the fundamental
ILO Conventions, amongst other social and environmental standards.”” County Councils in
Sweden require contractors to set up due diligence processes in order to “identify and
mitigate risks of adverse impacts in the production of goods or services.”* In Denmark, all
suppliers signing a contract with the country’s central purchasing body agree to follow its
“Framework Agreement,” which provides a basis for requesting that suppliers undertake
due diligence based on the OECD Guidelines.” Moreover, maintaining policies in order
to respect human rights might affect not only the award of public procurement, but also the

investment of state funds, and other kinds of trade and investment support.>

3.3.3 Mandatory due diligence

A third regulatory approach emerges through adopting due diligence as a form of regulatory

or legislation compliance.” In that context, some existing international standards highlight
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the role played by due diligence in identifying and preventing human rights violations.>
For instance, the legally binding ILO’s Protocol to the Forced Labour Convention of 1930
expressly refers to the support of due diligence by both the public and private sectors as

one of the measures to be taken for the prevention of forced labour.>

Furthermore, due diligence might prove beneficial not only by encouraging or requiring
companies to implement internal processes of investigation and control, but also by
establishing liability.» Some regulatory schemes even combine these two ideas in various
ways.> For instance, the French law builds on the legal concept of “devoir de vigilance”
(duty of care) mirroring the definition of business responsibility elaborated by the UN
Guiding Principles.» It requires companies to develop and implement a disclosed due
diligence plan.” But it also provides a precise “operational explanation” of how a
corporation should behave by taking responsibility for its social impacts - a due diligence

provision in essence.”

Besides the French law, the Swiss Responsible Business Initiative also establishes civil
liability for a company’s failure to act with due diligence. This initiative achieved the
threshold of 100,000 signatures from Swiss citizens and will involve a partial revision of

the Swiss Constitution, introducing article 101a, entitled “Responsibility of Business.”
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This provision requires corporations to establish due diligence processes, covering human
rights and environmental impacts.” As explained in the text of the initiative, the due
diligence provision is based on the UNGP and the OECD Guidelines for MNEs.» Both the
French Law and the Swiss Initiative set up a duty of care and the opportunity for injured
parties to bring tort action and claim remedy, irrespective of where the harm occurred.”
These initiatives highlight the role played by due diligence in identifying and preventing
risks to human rights, including those related to labour standards.> They have henceforth

been categorised as “mandatory due diligence.”>
y

Finally, a fourth regulatory approach could be said to combine aspects of disclosure with
conditionality to access state benefits and binding due diligence rules, in order to establish
a framework to tackle non-compliance issues more effectively . For instance, the Dutch
Child Labour Due Diligence Law (“Wet Zorgplicht Kinderarbeid”) was adopted by the
Dutch Parliament in 2017 and introduced a duty of care to prevent child labour — but the
bill has still to be put before the Senate.”” It compels corporations to develop and carry out
an “action plan,” which must be approved by the government, to prevent the use of child
labour.»» Comprising a mandatory due diligence provision, it requires that companies based

in the Netherlands comply with the ILO’s Child Labour Guidance Tool for Business.”

Providing Justice for Corporate Violations of Human Rights and Environmental Standards
(Forthcoming edn, Routledge 2018) 12
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Additionally, they must release a “due diligence statement” on the action plan to the Dutch

Consumer and Market Authority, and failure to submit one is punishable by fine .

Nevertheless, some studies suggest that many firms will only implement due diligence if
they are able to foresee a short-term economic benefit or when they are compelled by law
to implement those processes.» Thus, legislation which requires reporting might not be
sufficient to avoid the violation of labour rights, as this requires changes to corporate
strategies, through the adoption, inter alia, of mandatory due diligence processes.” The
establishment of procedural standards, their content and how they might relate to labour

inspectorates is the focus of the next section.

3.4 Procedural standards

34.1 Inthe UN Guiding Principles

According to the UN Guiding Principles, the due diligence process should contain the
following steps: a) identification of the enterprise’s possible adverse human rights impacts,
which might involve consultation with other relevant stakeholders; b) assessment of such
impacts; c) prevention and mitigation of these impacts (remediation in cases where they
have occurred); d) accountability for how they have been addressed; e) integration of the
assessments across relevant internal functions and processes; f) verification of whether the
impacts are being addressed and tracking of responses; g) tracking of the effectiveness of

such responses; h) communication on how the impacts were addressed (but it does not
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specify to whom).»

Three primary elements concerning the implementation of due diligence can be identified
in the UNGP.» The first main aspect of HRDD includes the identification of actual or
potential human rights impacts, through a “human rights impact assessment.” An
empirical study showed that this is usually done by desktop research and studies (e.g.,
internet searches, sanctions lists and other database searches), internal or external audits,
investigations, independent expert reports and grievance mechanisms.» At this stage, it
seems to be common practice to hold a consultation with stakeholders, such as local
communities, employees, suppliers and trade unions.»” However, whereas the UNGP uses
a wide range of stakeholders, which might even include governmental bodies, studies show
that companies so far have had a limited view of the concept. Besides, it is left to the
company to determine the level of engagement with relevant stakeholders, which might

lead to superficial exercises which do not have any impact on the assessment.

A second element of HRDD implementation under the UNGP requires that companies take
action to address actual or potential human rights impacts and incorporate any findings
from their assessments into their internal functions and processes. In this context, the main

advantage of HRDD is that it could provide the existing systems of corporate control with
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its conclusions, embedding itself in such mechanisms.* The third main element of HRDD
under the UNGP involves monitoring any adverse human rights impacts through tracking
and feedback, which can be done by using benchmarking tools and indicators. Another
tool is the use of grievance mechanisms which could raise disputes about payment or sexual

harassment incidents, and whistleblowing channels, targeting other labour issues.*

All in all, the monitoring procedure drawn up by the UNGP is mainly an “internal affair,”
executed by the business with optional involvement of the stakeholders.* Nevertheless, one
must bear in mind that the UNGP is only recommendatory and its due diligence process is
voluntary . Besides, it seems that HRDD is easier said than done.* In this regard, there is
disparity amongst due diligence practices, as international regulation is just beginning to
surface.” Developments in law are arguably an important factor with regard to how
companies implement HRDD, as they would rather have clear regulation instead of
“uncertainty and inconsistency.” The next section will examine the binding regulation in

domestic legislation.
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34.2 Indomestic extraterritorial legislation

The California Act demands that companies disclose “to what extent, if any,” whether they:
a) verify their product supply chains; b) audit their suppliers; c) require certifications from
direct suppliers; d) maintain internal accountability; e) train employees and management.
It is thus possible to name five elements in their process: verification, auditing, certification,
internal accountability, and training.» Nevertheless, the Act does not require covered
companies to follow any of these five steps,~ as decided by California’s court in Wirth v

Mars =

Explicitly referring to the UNGP, the Swiss initiative requires companies to “review all
their business relationships and activities to identify potential human rights risks; take
effective measures to address the negative impacts identified; and report transparently on
the violations and mitigation measures.” On the other hand, the French law does not refer
to the UNGP and specifies the due diligence plan content, which must include: a) risk
mapping for the identification, analysis and prioritisation of risks; b) procedures for regular
assessment of the situation of the company’s subsidiaries, subcontractors or suppliers; c)
appropriate actions to mitigate and prevent human rights (and environmental) violations;
d) whistleblowing mechanisms; e) tools for monitoring and assessing the effectiveness of

the measures taken.* The plan is intended to be developed in association with stakeholders
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or within multi-party initiatives.> Furthermore, a decree of application might provide
further details on the content of the plan.« As one can see, none of the current procedural
standards for due diligence establish a clear relationship with local enforcement agencies,
which include labour inspectorates. Nonetheless, as shown below, some of the OECD’s

documents incidentally touch on that point.

3.4.3 Labour inspectorates in the scope of risk assessment

Due diligence should meet nationally or internationally recognised standards, such as those
provided by the OECD,» “a global forum for all types of issues, including social ones.”
Although the documents it produces are categorised as promotional and encouraging (mere
“soft law”), some of them have been promoting, explicitly and incrementally, principles
that support international labour law . In the context of GSCs and labour issues, two recent

documents intend to provide businesses with specific guidance on due diligence.

The first, the 2017 OECD’s Due Diligence Guidance for Responsible Supply Chains in the
Garment and Footwear Sector, states that due diligence should be risk-based, and
conducted based on the likelihood and the severity of the harm.» The same document states,
as an example, that “if an enterprise is sourcing from a country with a weak labour
inspectorate, the measures that the enterprise will need to take to prevent child labour,
forced labour and other labour impacts will be more extensive than the measures an

enterprise may need to take if sourcing from a supplier operating in a jurisdiction with a
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strong labour inspectorate.”” Another document with such a view is the 2018 OECD Due
Diligence Guidance for Responsible Business Conduct (RBC), which uses the “strength of
inspectorates” as an example of geographic risk factors for companies, in terms of

governance.”

Both documents seem to reinforce the perspective of due diligence as managing firms’
risks, bearing in mind the idea that an incident of harm outside the company could lead to
reputational loss.” They are also in line with the General Policies of the OECD Guidelines
for MNEs which define due diligence as a risk assessment tool.” However, these statements
also seem to support the following: a) labour inspectorates are the traditional method in
terms of enforcement of labour standards and b) the possibility of assessing the “strength”
of labour inspectorates. Although the OECD Due Diligence Guidance for RBC does
mention that businesses should encourage “relevant authorities in the country where the
impact is occurring to act,” in general, labour inspectorates and due diligence processes
seem to be treated at arm’s length. This standpoint is analysed in the following chapter,

which still proposes a different relationship between those institutions.

4. Labour Inspectorates
4.1  According to the OECD’s guidance

4.1.1 Traditional method of enforcement

Labour law research does not only encompass “forms and legalities,” but also the idea of

effectiveness of regulation in terms of achieving its objectives, i.e., the link between
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regulation and compliance. In that sense, the design of labour market institutions is only
one side of the coin; the other side concerns enforcement and making those institutions
work.” Nevertheless, not only regulatory, but also enforcement gaps around labour
standards in GSCs have been broadly reported in the literature.” In the absence of an
adequate system of enforcement, labour law might remain “declarations of good
intentions.” A crucial component of such system is labour inspection,» especially in

developing countries.*

Labour inspectorates are, overall, agencies responsible for enforcing labour law.» In 1919,
the ILO’s Constitution required nations to set up systems of labour inspection to assure
compliance with domestic labour legislation.” The ILO’s Labour Inspection Convention
number 81 (1947) sets up the basic features of that system, such as inspectors’
accountability to a central authority, free entrance in any workplace and without prior
notice, the possibility of applying adequate penalties for non-compliance, and the
possibility of providing advice concerning compliance. This instrument arguably serves

as a “good guide to common features” of labour inspectorates around the world.»

However, some states have favoured some features contained in the ILO’s guidelines at the
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expense of others.» For instance, while some countries have opted for decentralising their
inspection (e.g., UK and US), others feature more centralised structures (e.g., Brazil and
Spain).» While the former might provide a higher degree of specialisation, the latter could
allow more coordinated enforcement procedures.* Besides, some countries provide
inspectors with more discretion when applying penalties than others, prioritising employer
training.» This model, the pedagogical approach, differs from the deterrence model, which

mainly tries to raise the costs of non-compliance.”

Despite the different approaches found worldwide, some suggest that labour inspection is
the main response to the existing gap between formal regulations and the improvement of
workers’ conditions across the globe.» These state regulators hold the monopoly of
coercive powers that might be used to induce compliance, while setting standards and
influencing firms’ behaviour.” In that context, they may demand information, carry out
inspections in facilities and check records.” Furthermore, they might not only issue

penalties and determine firm shutdowns, but also deny licences.”

More recently, the 2008 ILO Declaration on Social Justice for a Fair Globalization
expressly mentioned the need for member states to build effective “labour inspection

systems” in the context of the Decent Work Agenda.” In the context of GSCs, the ILO
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MNE Declaration explicitly refers to public labour inspection as one of the policies,
measures and actions to be adopted by governments to further the aim of that document,
especially regarding minimising and resolving “difficulties” that may arise due to MNEs’
operations.” Thus, and in accordance with OECD’s guidelines, it seems that labour
inspectorates are indeed the most traditional method of enforcement of labour regulation
and they may play an important role in enhancing working conditions in GSCs. But is it

possible to measure their “strength”?

4.1.2 The strength of labour inspectorates

The OECD Guidelines highlight the strength of labour inspectorates as a risk factor to be
assessed by MNEs. However, assessing local labour inspectorates might not be a simple
task. Firstly, it might be difficult to find objective parameters for such an evaluation.
Although article 10 of ILO’s Convention 81 asks for a “sufficient number” of inspectors,
there is no precision in that number, as many factors need to be taken into account (e.g.,
number and size of establishments and size of the workforce).» Moreover, the ILO’s
statistical dataset (ILOSTAT) only provides information on the number of inspectors and
inspections per year concerning labour inspectorates for 53 countries.” This information is

still limited in what it tells us.

There seems to be a lack of information not only regarding the qualification and wages of
inspectors, but also concerning inspection resources (e.g., computers and vehicles).”

Besides, some countries collect data about the total number of inspections, whereas others
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raise data on the number of fines imposed or workers covered by inspections.” Yet,
information about the effective collection of fines applied seems to be scarce.”
Furthermore, data concerning the qualitative aspect of the inspection (e.g., thoroughness)
is also unavailable.” So, the ability to measure the capacity of labour inspectorates is hardly
feasible in the absence of systematically collected data from a large number of countries

over a sufficient period of time.”

Secondly, there is an issue regarding who is responsible for making the assessment of
labour inspectorates’ strength. Although the ILO’s Committee of Experts on the
Application of Conventions and Recommendations (CEACR), set up in 1926 to examine
government reports on ratified conventions, publishes reports requested and replies to its
comments on the Labour Inspection Convention,* it does not provide an overall assessment
of labour inspectorates. Besides, countries in which GSCs operate might not have even

ratified that specific convention, which is the case for China, as an example.

Nevertheless, labour inspectorates have generally been facing diminishing budgets and
shrinking staff across the globe.» In 2006, the ILO raised concern about labour inspection

services In many countries not being able to perform their functions, as they were
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“understaffed, underequipped, undertrained and underpaid.” This situation is made worse
by the existence of “intricate value chains,” which demand more from inspectors.” Thus,
the limitations of labour inspectorates have become more evident in the current economic
context, which features labour market fragmentation, informality, outsourcing and global
competitive pressures.” Smaller and more dispersed workplaces arguably require more
inspectors in relation to the size of the workforce than an economy featuring large and

geographically concentrated workplaces.

While labour inspectorates might play a crucial role in improving labour standards through
enforcement, this is not always the case.” Some suggest that almost every country which
hosts GSCs has passed strict laws to regulate working conditions and protect workers’
rights, although in many of them inspectorates are “weak, underfunded and, at times,
corrupt.” Recognising an international crisis in labour inspection, the ILO has asked states

to strengthen and modernise their labour inspectorates.

4.2 Responding to the crisis: a win-win game

In order to respond to the labour inspectorate crisis, two solutions usually arise. The first is
to increase the number of inspectors, since studies have shown a direct relationship between

the size of inspectorates and the positive outcomes.* For instance, in the aftermath of the
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Rana Plaza tragedy, the government of Bangladesh started a “National Tripartite Plan of
Action on Fire Safety” which identified the relevant issues necessary to change the garment

sector, including the recruitment of additional factory inspectors.*

The second standpoint relies not on the quantity of inspectors, but on the efficacy of the
way they work. GSCs pose a massive challenge for these regulatory bodies, especially in
times of constrained resources, as they make non-compliance detection difficult and
burdensome.”” Furthermore, the existence of a great number of workplaces challenges the
“workplace-by-workplace” model of investigation.™ In that sense, enforcement agencies
should focus their attention on where incentives for low-tiered employers begin, rather
than where problems occur.” For instance, Weil calls the “strategic approach” for labour
inspection a standpoint that focusses on where, when and how interventions are made.”
This response to limited resources and the variety of current workplace situations is based

on four pillars: prioritisation, deterrence, sustainability and systemic effects.”

This is one of the theoretical models that have emerged in the last 15 years in the context
of “responsive regulation,” which mixes deterrence and persuasive approaches.” Besides
stemming from the lack of adequate resources of enforcement agencies, these theories
recognise that social problems, interests and interactions are complex and that knowledge,

information and regulatory powers are fragmented.= Finally, they incentivise a regulatory
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approach that may “harness and exploit the resources of non-state actors,” which could be
achieved through a more effective interaction of labour inspectorates with businesses,
through due diligence processes. Such a standpoint seems to be in line with the complexity

of GSCs.

The “pro-active function” of labour inspectorates, targeting compliance through positive
support,> is also compatible with the ILO’s current regulation on labour inspection systems.
According to the ILO Convention 81, the “effective co-operation between the inspection
services and ... private institutions engaged in similar activities” should be promoted.=
However, the participation of labour inspectorates in due diligence processes could also be

desired by businesses.

Firstly, although due diligence processes are “self-reflective” by nature, there is a clear
need for companies to engage with “actors outside the corporation.” Such a standpoint is
more coherent with the HRDD idea, which focusses on the prevention of the impact on the
rights-holder, rather than only on “enterprise-related business risks.”» As HRDD is not
specific to the company (or its economic group), it should include third parties with which
it has relationships.» Corporations should therefore acknowledge that they have a new
compliance challenge to tackle, which requires the deployment of new tools and a shift

towards a compliance culture. Labour inspectorates could provide a necessary help.
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Secondly, the interaction with labour inspectorates could lead to the improvement of their
reputation, especially amongst consumers and investors.” Transnational private monitoring
focusses on brands and on their GSCs, features a non-hierarchical governance structure,
and bears a networked and multi-stakeholder approach, which usually includes the
management of the lead-company, representatives of workers and NGOs.» Conversely,
state-based labour inspectorates are usually branch/sector/factory-centred and have a
hierarchical organisational structure. Their independence could provide some assurance
for transnational and private forms of monitoring which feature a high level of economic

dependence in relation to the MNEs.*

Thirdly, while state labour inspection is usually perceived as a burden on businesses’
productivity and competitiveness, it may also have a beneficial impact on social and
economic development, as it can lead to constructive changes in firms (e.g., through legal
and managerial advancement).> This could result not only in management improvement
and reduction of costs,* but also the mitigation of potential risks.” The interaction between

these two entities could still reduce adversarial costs.>

Besides being beneficial to both labour inspectorates and businesses, there are further
reasons for that interaction in terms of the effectiveness of labour law. According to

Doorey, empowering local states is one of the most effective ways to improve labour
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practices, as they develop countervailing powers to those of global and domestic capital .
In this context, the literature suggests that the particular features of private regulatory
efforts have limited effects on improving working conditions, which are driven rather by
domestic states’ institutions.* Nevertheless, private regulation can enhance local regulatory
institutions by, for instance, either calling attention to violations or by incentivising
management to address them in order to avoid state regulatory sanctions.* Arguably,
neither state regulation nor private voluntary regulation alone is efficient, thus a
combination of both is needed in order to enhance labour standards in GSCs.» The

following section will explore this standpoint.

4.3 A way forward: due diligence as an avenue for interaction

43.1 “Dialogic approach

Rather than considering inspectorates as a mere factor of risk in due diligence processes,
they could be seen from a complementary perspective. Kolben argues that complementary
interaction between public and private regulatory regimes is possible, in which both
systems promote the same objectives, while coexisting in the same policy field.=
Complementarity might describe the phenomenon that occurs when a private regime fills
the regulatory gaps left by inadequate public regimes, allowing both regimes to target areas
in which they enjoy comparative advantage.* Amengual argues that this is the main driver

for complementary regulation which portrays mutually supportive actions from both the
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state and private regulators.» Since these entities have different structures and suffer
different pressures, they make use of different tools and focus on issues which they are

better suited to address, creating a “positive-sum’ gain.”

However, complementarity also might refer to a process in which private regimes help to
improve the state’s regime performance through the use of private regulatory enforcement
tools.» This interaction might lead to a level of hybridity in which public and private
regimes are used in a holistic and integrated manner - the climax of a “new governance”
model.» However, in such a “hybrid system of regulation,” different forms of governance
and actors have to reinforce and rely on one another.« In that regard, whilst interacting
they should maintain the normative value of such interaction and highlight both the
theoretical and practical importance of the state in the labour governance of supply chains.*
By reinforcing the state regulatory institutions, private transnational initiatives can be more

than just “stopgap measures.”

Kolben thus develops a “dialogic regulatory framework™ to analyse the different ways in
which private and public regimes interact with one another, classifying them in terms of
formality (formal/informal) and intentionality (intentional/unintentional).* While
formality reflects both the setting in which the interaction happens and the level to which

it is designed in the policy, intentionality reflects the “subjectivity” and performance of the

«» Matthew Amengual, 'Complementary Labor Regulation: The Uncoordinated Combination of State
and Private Regulators in the Dominican Republic' (2010) 38 World Development 405, 412
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« Kolben, 'Dialogic Labor Regulation in the Global Supply Chain' 444
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56



individual actors concerning their interaction with their counterparts (public or private).*
Although these interactions might happen at the level of norm creation,* the focus of this

dissertation is on how it takes place at the level of enforcement.

Interactions might occur with different degrees of intentionality and formality, in various
combinations, while providing positive outcomes.* Nevertheless, this dissertation argues
that due diligence might be used as a formal and intentional mechanism of interaction, in
which the parties interact in a formal institutional setting.” This is in line with the
experience of previous interactions between the state and employers, where it has been
shown that more formal processes are necessary in order to foster compliance.* The
interaction of labour inspectorates with due diligence processes could be further developed
within that framework, especially given the role of the lead businesses in the economy and
the shifts in modern employment.* In this context, some “mechanisms of interaction” are

now provided.

4.3.2 Interaction in practice

A major gap seems to exist in regulatory literature describing, both theoretically and
empirically, how public and private regulatory regimes interact with each other.» However,
the ILO’s Better Work Program could provide some insights in that regard.= The program

constitutes a partnership between the ILO and the International Finance Corporation, which

= ibid 447-448
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targets enhancing working conditions in the global garment industry.= As of the time of
writing this dissertation, it is running in nine countries around the world (Bangladesh,
Cambodia, Haiti, Jordan, Lesotho, Nicaragua, Vietnam, Indonesia and Egypt — in the latter,
as a pilot).~ It derived from the Better Factories Cambodia, a project developed in 2001 by
the US government and the ILO, as the result of a trade agreement between those
countries.~ It aimed at improving both labour conditions and the capacity of local labour
inspectorates.* The global Better Work program model is based on providing three kinds
of services: assessment, advisory and training.” The assessment of factories is conducted
by Better Work employees (“Enterprise Advisors”), concerning compliance with
international and domestic labour law.» These assessments are used by the advisors to
create and develop improvement plans, and who also conduct training using a module
developed by Better Work.» The program can be said to provide governments with
increased market access, a better reputation for investment and enhanced capacity in labour

administration .

Using this program as background, this dissertation now shows that the participation of
labour inspectorates in due diligence processes can happen in some ways, such as through
information sharing and partnership in training. The exchange of information between
inspectorates and businesses could be a game-changer whilst addressing the risks. For

instance, under the Better Work Jordan program, a protocol was established in which any

« Dupper, Fenwick and Hardy, The interaction of labour inspection and private compliance initiatives
: a case study of Better Work Indonesia 15
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major human rights violations (e.g, child and forced labour) would be reported by the
private auditors to the local Ministry of Labour.” In the same way, a “Zero Tolerance
Protocol” has been discussed between the Ministry of Manpower and Transmigration (to
which the local labour inspectorate is linked) and Better Work Indonesia, whereby labour
inspectors are to be informed within 24 hours (in writing) of the violation of important

rights (e.g., sexual violence and forced labour).”

According to the literature, the combination of information gathered and shared by private
auditors with state regulation has led to improved working conditions, as suppliers have a
greater incentive to respond to violations (identified by private auditors) when faced with
the threat of fines or other sanctions.” This seems to be addressed in the UNGP when it
states that, when lead firms lack the leverage to prevent or mitigate an adverse impact in
the supply chain, they should seek to increase it by, for instance, collaborating with other

actors™ — potentially including enforcement agencies, such as labour inspectorates.

In terms of partnership in training, the California Act expressly identifies training as one
possible stage of due diligence processes. It can be important at all stages of HRDD, but
especially while identifying and responding to human rights impacts.” In the Better Work
Jordan, there is some engagement of private auditors with the local Ministry of Labour,
consisting of quarterly joint training sessions, in which best practices are shared.” In July

2010, the two entities agreed on a collaboration plan which would include supplementary
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= Dupper, Fenwick and Hardy, The interaction of labour inspection and private compliance initiatives
: a case study of Better Work Indonesia 17

= Distelhorst and others, 'Production goes global, compliance stays local: Private regulation in the
global electronics industry' 235

= Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework 22

= McCorquodale and others, 'Human Rights Due Diligence in Law and Practice: Good Practices and
Challenges for Business Enterprises' 216

= Kolben, 'Dialogic Labor Regulation in the Global Supply Chain' 458-459

59



training and quarterly meetings between the advisors of the program and the local labour
inspectorate.” The importance of such actions has resulted in, for example, better interview
skills and enhanced sampling methods for the local inspectorate.” But this can be a two-
way interaction. In Indonesia, labour inspectors worked temporarily in the Better Work
team in Geneva to update Better Work’s training modules.” As they returned to Indonesia,

they trained workers and managers of factories participating in the program.»

Labour inspectorates could still play an important role in other phases of the due diligence
processes, such as during the design and implementation of strategies to respond to risks.
In this context, the literature has recently argued that the state may collaborate with private
actors through the provision of technical assistance and the support of initiatives that build
local capacity, in order to avoid the “low road”.» This is in line with the ILO’s Convention
81, which states that the functions of the labour inspection system comprise, inter alia,
supplying “technical information and advice to employers and workers concerning the most
effective means of complying with the legal provisions.” Outside the scope of the Better
Work program, but still in the context of a developing country, Brazil provides such an

example.

There, labour inspectors (and prosecutors) helped small farmers to create “employers’
consortia” in order to promote the hiring of informal and temporary workers, where the

farmers share some fixed costs associated with the hiring process and with the provision of

= ibid 459

= ibid 459

» Dupper, Fenwick and Hardy, The interaction of labour inspection and private compliance initiatives
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personal protection equipment, food and transportation.® Through this arrangement, the
former temporary workers became formally employed all year long, merely moving
between farms to meet the farmers’ specific demands.* By 2001, 3,446 farms had created
103 consortia employing 65,587 workers who became entitled to all the benefits of formal
employees (e.g., social security benefits and unemployment insurance). However, this
was only possible after labour inspectors (and prosecutors) convinced social security
officials and labour courts that this was an innovative and lawful solution to address
informality in the rural sector.* This example shows that it is possible for state agents to
go beyond the enforcement model (based on finding violations and imposing fines) and
devise local arrangements which realign interests, reshape conflicts and redistribute
businesses’ risks, costs and benefits, while complying with the law.» Certain caveats will

nonetheless be necessary.

433 Caveats

First of all, the participation of the labour inspectorate in due diligence processes should
not, in any case, be regarded as a dismissal of either later sanctioning or of further
inspections, as this could undermine the deterrence principle.* Arguably, the lack of
possible future government sanctions leads to less willingness to establish and support
ongoing monitoring regimes.* Moreover, Pires shows that sanctions produce a productive

dialogue and learning process, which in turn encourages a climate for change.» In that
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Brazil' (2014) 42 Oxford Development Studies 190, 203

= ibid 203

= ibid 203

= ibid 203

w« ibid 210

= Hardy and others, 'Chain reaction: A strategic approach to addressing employment noncompliance in
complex supply chains' 578

= ibid 578

= Pires, 'Promoting sustainable compliance: Styles of labour inspection and compliance outcomes in
Brazil' 223

61



sense, sustainable compliance solutions emerge, as a combination of deterrent and

pedagogical enforcement is adopted by inspectorates.”

Secondly, the proposed interaction of labour inspectorates with due diligence processes
might not be suitable for the enforcement of all labour standards. This is mainly for two
reasons, the first being the natural focus of the HRDD on the “core labour standards,” which
have been regarded as human rights.» Those are listed in the ILO’s Declaration of
Fundamental Principles and Rights at Work, and encompass the freedom of association and
the right to collective bargaining, the prohibition of discrimination regarding employment
and occupation, the prohibition of forced labour and the abolition of child labour.” Other
labour rights (such as wages, working time, and occupational safety and health) could
therefore be left out in this context. For instance, the California Act aims to tackle the use
of forced labour and human trafficking in GSCs, but does not pursue the protection of other

labour rights.»

Furthermore, there is an issue regarding the suitability of the proposed interaction and this
model of enforcement for specific standards — for instance, those relating to discrimination
and collective labour law. As enforcement of labour law is not only delivered through
workplace inspection, some issues could require other avenues for enforcement, such as
labour courts.” A “well-functioning judiciary system” is therefore another important tool

for enforcing labour regulation, especially if courts are accessible to workers and solve

= ibid 200

= Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework 22
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cases in a reasonable time frame.» However, examining other methods of labour law

enforcement in GSCs falls beyond the scope of this dissertation.

It also falls beyond the scope of this dissertation to address the analysis of co-enforcement
of labour laws with organisations of workers” and other forms of “social governance”
driven by civil society organisations (e.g., NGOs)» and the “synergistic governance,” in
which private, public and social governance all work together.» While it is not yet clear
what lies within the reach of due diligence in terms of improving labour conditions in
GSCs, it does seem to constitute one important tool amongst many. However, it still
requires “further refinement,” especially concerning the participation of state agencies,

such as labour inspectorates, in the process.”

5. Conclusion

Some suggest that GSCs are approaching their maturation stage, as their growth has
stagnated for the first time in 30 years.” Yet, as technology changed the geography of jobs
in the past, leading to the expansion of GSCs, it might now have the opposite effect, where
automation in developed countries means that activities which were previously outsourced

can be brought home — “reverse offshoring”.» Nevertheless, at the time of writing, Apple
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became the first public company to be worth 1 trillion dollars. Its “globe-spanning supply
chain,” which amounted to 3 million workers in 2017,~ is regarded as one of the main

drivers of such an achievement.~ This shows that GSCs are here to stay for a while.

In this context, massive workplace tragedies and worsening working conditions in GSCs
are a reminder that there is a need to reconcile markets with the idea that labour is a not a
commodity, as stated in the Declaration of Philadelphia towards the end of the Second
World War.» The private governance based upon corporate codes of conduct and private
monitoring systems have failed in such an endeavour. In the context of public governance,
the two mainstream models which are currently being developed — domestic extraterritorial
legislation and international regulation — both use due diligence as a core mechanism to

foster compliance with human rights (including some labour rights) in global supply chains.

Nevertheless, these initiatives vary widely. While some consist of transparency
requirements, others go further and try to establish standards for due diligence procedures.
Even amongst the initiatives for setting up standards, the content is still not consistent. But
all in all, they seem to give little emphasis to the role that state enforcement agencies might
play in those processes. The reductionist standpoint, that the strength of local labour

inspectorates should be assessed in the context of risk assessment, might not prove very

helpful.

Stemming from Kolben’s dialogic regulation approach, this dissertation has proposed a

« Chris Johnston, 'Apple is first public company worth $1 trillion' BBC

<https://www bbc.co.uk/news/business-45050213> accessed 6 August 2018

= Apple, Apple Supplier Responsibility: 2018 Progress Report (Apple 2018) available at <
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13 June 2018

« Jack Nicas, 'Apple Is Worth $1,000,000,000,000. Two Decades Ago, It Was Almost Bankrupt.'
(2018) The New York Times <https://www.nytimes.com/2018/08/02/technology/apple-stock-1-
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possible complementary relationship between labour inspectorates and firms throughout
due diligence processes. This relationship could be explored at various stages of the
process, encompassing partnership in training, information sharing and even the design of
responses to adverse human rights impacts. Examples of these kinds of initiatives have

been provided with positive outcomes, working as two-way avenues in other contexts.

However, the enforcement of labour regulation requires countries to have both capacity and
political will.» Although this dissertation expands on the idea of due diligence fostering
capacity building and reinforcing local labour inspectorates, ultimately this relies on the
political willingness of states to enforce labour rights. The absence of this component will
be fatal to any attempt in that direction. Perhaps a good place to start would be for
international financial institutions such as the World Bank to provide developing countries
with the necessary incentives to follow that path, rather than nudging them towards the

deregulation of labour markets.
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